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One of the main challenges to settling legal cases expediently is the unbéasona
expectations of the client. It is essential for legal counsel to show theirtbieebigger
picture, acknowledging their concerns and needs, but addressing the feasibility of their
desired outcome. An opportunity for resolution presents itself in the form of a focus

group.
Tip # 1: Hire a focus group to predict how a jury would rule.

A focus group can be formulated from a voluntary pool of citizens to attend a
mediation meeting. Legal counsel from both sides can present their case to the focus
group, which they would treat as prospective jurors should their case go to trial. At the
conclusion of the mediation, the focus group would deliberate and report back to the
bench with their recommendations. In such a situation, legal counsel would rely on the
focus group as another tool of persuasion for their client as they weigh the need and
desire to pursue litigation. As this would be comparable to a jury of their peersetite cli
may be more apt to take heed of the focus group’s recommendations, than just the advice
of their counsel.

The formation of the focus group can be done with very little expense. It may be
devised simply by placing an advertisement in the newspaper, online, or in trade
publications. Their participation, thus, is voluntary and can be compensated with a
modest rate $ 15 an hour; the client would be billed for the focus group’s service, billed
as part of attorneys’ fees. It is easier than expected to get a small fogpdagether: |
have been able to gather interest for all sorts of tasks simply by posting ads on
www.craiglists.orgor asking my students if they would be interested.

Focus groups work for cases that are based on disputes of fact, accountability of
negligence, the amount of damages, and causation. Their infusion in the legal process
would give clients a unique perspective on their case. Clients usually do not have access
to such an impartial opinion until the case goes to trial; at this point, such advice may be
too late if it goes against the client and they lose their case.

Tip # 2: Draft a detailed analysis of what can go wrong if the case does not settle.

Give the client an analysis of what can go wrong in trial. Basically, the judge or
jury can make important rulinggainstyour client. An adverse ruling can make all the
difference in the world. Attorneys’ fees rules and court costs can add enormous fees to a
client. In some cases, litigants do not access all the possible negative outcomes.



| was involved in a case where the defendant would not settle for $ 45,000
because she thought the worst that could happen was that she waallittpaynore
than $ 45,000. She ended up paying $ 82,000 to the plaintiff, about $ 1,000 to the court,
and over $ 60,000 for attorneys’ fees. Although her attorney tried to inform her, she
never knew it could be théad Had her attorney wrote a detailed memorandum
explaining how bad it could be, she would have been more likely to settle the case.

As an added incentive, giving your client an analysis of what can go wrong might
help settle the case in addition to asserting a defense against a malptaictice the
future. Clients have sued their counsel by claiming they were never informed that they
could lose the case and have to pay higher than expected costs.

Tip # 3: Explain to the client that even a victory in trial will be worse than an immediate
settlement.

Even if the case goes right and you win in trial, the client needs to know that the
case is not close to being over. If the plaintiff wins, the defendant may file an appeal or
make other legal maneuvers to make collection difficult. Defendants genetathoge
aggressive in not paying a judgment after losing in trial than if there waseansett
agreement.

In addition to having options to delay payment, a defendant may be in a different
economic situation after trial and an appeal. A defendant may be solvent today, but
insolvent in the future. In 2002, | was involved in a case where a plaintiff refused to
quickly accept a reasonable settlement from K-Mart. After a longer-thassay
litigation process, K-Matrt filed bankruptcy before she collected a penny. Had ttbe set
earlier, she would have been in a better position to collect. Litigants don’t seengcomi
— even a solvent defendant could go bankrupt overnight.

As for defendants, delaying settlement can be costing as well. Even if a defendant
wins at trial, many things can go wrong afterwards. Among other things, (1) ptaintiff
can appeal the case, (2) the trial costs may have been substantially more than the
settlement costs, (3) banks may not finance defendants if the lawsuit is not regglved, (
defendants may have duties of disclosing the on-going lawsuits to investors and potential
purchasers of the defendant-company, and (5) insurance companies may increase
premiums for paying high litigation costs.

It is a strange concept — a victory tomorrow might be worse than settlement today.
Some unreasonable clients might not understand that principle.

Tip # 4: Tell the client to focus on what a judge and jury will likely rule, not on what's
rule or wrong.

The client needs to understand that the courtroom is not a place where apologies
are granted and people feel better. For example, one litigant may be more moral than
another litigant but still lose the case. There can be complex evidentiary rulings



procedural rulings, solvency issues, statute of limitations arguments, and a lot of othe
legal issues that will complicate who has the better moral argument. A latrdbcl
especially the non-experienced litigants, will equate the settlemergdiguth morality.

For instance, | handled a case where a small business owner refused to pay for violations
of the Americans with Disabilities Act because she thought she was “verpnice t
disabled people” and that she “did her best to accommodate them”. In reality, the
business owner was correct - she did do her best. However, she was nonetheless in
violation of the law for minor reasons, and it had to be explained to her that even though
she was a moral person that was doing her best — she had to settle the lawsuit to avoid
further payments. She had to know that settling the case did not mean she was an
immoral business owner.

Many attorneys do not take the time to explain the law, and explain the policy
behind the law. When clients start learning about the legal system and the impaoftance
detailed procedural rules, they will be more likely to settle the case.

For more information regarding improving your chances
of obtaining a settlement, you can contact Joseph Samo directly at
(619) 672-1741 or afoseph@SamoMediation.com




